General principles are en vogue in EU law -and in need of conceptual clarification. A closer look at several concepts of principle in legal philosophy and legal theory sheds light upon the concept of general principles in EU law. A distinction between an aprioristic model of principle and a model of principle informed by legal positivism may contribute to clarifying the genesis of a (general) principle in EU law, as well as its nature and functions. This paper demonstrates that an evolution has taken place from a reliance on seemingly natural law inspired reflections of general principles via the desperate search to ground general principles in various kinds of sources based on a more or less sound methodology towards an increasing reliance on strictly positivistic approaches. Against this backdrop, general principles are likely to lose significance where there are other norms while retaining an important yet uncontrollable role where the traditional canon of sources is silent.
Introduction
Recent cases involving general principles of European Union (EU) law or cases with some relevance to this (apparent) category of EU law have attracted particular attention because they raise thorny ontological and methodological questions with respect to the general principles of EU law. It has been argued that it is due to "the nature of general principles of law, which are to be sought rather in the Platonic heaven of law than in the law books, that both their existence and their substantive content are marked by uncertainty." 2 Furthermore, "(t)o a certain extent...as is generally the case with general principles of law as a legal source, until there is settled case-law on the matter, discussing the concrete content of such a principle can be very much like discussing the shape of a ghost."
3 It does not come as a surprise that the relatively young EU legal order is not (yet) equipped with a thorough and comprehensive legal methodology as is reflected in the vast majority of the classifications known, such as those from civil legal orders. 4 The origin of the absence of a legal method for the law itself is to be found in a further methodological gap, namely the absence of a universally accepted account of how to conceptualize EU law and its normativity. The complex multi-level character of EU law, the linguistic and conceptual diversity governing the underlying national legal orders, the dynamic nature of the law, and the significant yet still irritating role of the judiciary have so far prevented the emergence of a comprehensively theorized jurisprudential account of the EU legal order. 5 Although the interplay between the national and the EU level as well 1 The paper is part of a larger research project on legal principles supported by the Swiss National Science Foundation. I wish to thank Prof. Samantha Besson for helpful comments on selected aspects of the paper, William Bull for language revision and the editors and reviewers of the Pittsburgh Papers on the European Union for useful comments. All errors remain my own.
2 AG Mazák, Case C-411/05, Félix Palacios de la Villa v Cortefiel Servicios SA, 2007 E.C.R. I-08531, paras 86.
3 AG Mazák, Case C-47/07, Masdar (UK) Ltd v. Commission of the European Communities, 2008 E.C.R I-09761, para 45. 4 The term "legal order" does not imply any view on the completeness of the law or the systemic character of the law taken as a whole. 5 For existing works that address questions concerning the nature of EU law, see, e.g., Frank Ernest Dowrick, "A Model of 8 An open discussion of different currents of legal realism as opposed to the autonomy of the law also reflected in the opposition of form and substance has yet to take place at the EU level.
In the context of general principles of EU law, 9 methodological questions have attracted attention only recently. 10 Without attempting to solve thorny questions that lack national-level solutions, 11 the purpose of the present article is a modest one, namely to shed light upon some intriguing questions regarding the genesis, nature, and functions of general principles of EU law with a view to explaining the problems that underlie their recognition, interpretation, and application. It is not aimed at offering a ready-made solution for a universally applicable concept of general principles in EU law. Instead, the present paper draws upon debates involving principles in legal philosophy that have already led to partial clarifications of issues that currently spark debates in EU law and that may help in turn to clarify the situation in EU law. This approach situates the origin of the confusion at the jurisprudential and legal theoretical level. In this context, two narratives of principles will be presented as background materials that may serve as models for a legal positivist and an aprioristic notion of general principles applied in EU law. This article will assess the extent to which both prior and present cases in EU law involving general principles reflect certain elements of either model and what the implications are for questions concerning their sourcequality, their legal basis, and their sources of inspiration. It will be argued that an evolution has taken place from a reliance upon natural law inspired reflections of general principles via the desperate search to ground general principles in various kinds of sources based on a more or less sound methodology towards an increasing reliance on strictly positivistic approaches that attach a clear preference to the traditional canon of sources of EU law. In this context, general principles are likely to lose significance where other norms exist while retaining an important yet uncontrollable role where the traditional canon of sources is silent.
General principles of EU law: the ghost in the platonic heaven in need of conceptual clarification

Some terminological confusion: principles and their inherent or added generality
There is widespread agreement that there is no sound analytical framework ascertaining the genesis, existence, justification, and functions of general principles of EU law. 12 This absence of an analytical framework concerns questions of what is meant by a principle, by its generality, and what exactly denotes a general principle of EU law. From the outset, one may distinguish between the extent to which the legal principle is as such characterized by a certain inherent degree of generality and the extent to which the generality always constitutes a separate attribute. The answer to this question obviously depends on the adopted concept of principle and on the meaning attached to the term "generality."
The notion of principle
A principle may be conceived of as a basic idea, something fundamental, a proposition of particular importance or weight that underlies a system at large. 13 A principle is a norm (understood in a broad sense) that shows a certain degree of inherent structural generality in the sense of an indeterminate, abstract, programmatic, non-conclusive, or orientative character. 
Various conceptions of generality in the context of principles
Generality in the context of principles can mean at least three things. First, principles often lack a precise and well-defined content (inherent structural generality). Second, generality in this context can also mean that a principle's significance extends to a comprehensive, overarching scope and hence goes beyond a specific field of law (scope-related generality). Third, general principles may be inferred from a common denominator across various national legal orders (origin-related, bottom-up generality), usually by means of the comparative method.
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Various types of principles in the EU context: General or not so general principles Although the category of "general principles" appears to denote a term of art for judicially driven instruments, manifold uncertainty remains with respect to the situation in EU law. The Treaties use the term "principle" in the different language versions in an inconsistent manner. 16 For further references, see Bogdandy, "Grundprinzipien," 25ff. 17 The Treaties in their current version mention the "principle of sincere cooperation" in Article 4 (3) of the Treaty on European Union (TEU), the "principle of conferral" and "principles of subsidiarity and proportionality" in Article 5 (1) TEU which all amount to fundamental statements of constitutional significance for EU law. Interestingly, they exhibit a considerable degree of indeterminacy, hence requiring specification through interpretation, and are, at the same time, deemed to govern not only selected areas of EU law, but rather underlie the legal system at large, in other words combining the first two conceptions of generality described above as inherent elements. Those three principles relate to the institutional and federal structure of the EU itself. Article 67 (4) of the Treaty on the Functioning of the European Union (TFEU) that stipulates the "principle of mutual recognition of judicial and extrajudicial decisions in civil matters" falls into a similar category of principle that applies in the respective area. Moreover, Title II of the TEU announces "provisions on democratic principles", which equally points to basic albeit open-textured concepts that cannot be applied outright and require concretization. As a general rule, all those sorts of principles may be inspired by concepts of federalism and composite jurisdictions known in the national laws of the Member States, so that their respective principles are to a certain extent "general" within the third sense. Article 119 (1) TFEU refers to the "principle of an open market economy with free competition". Irrespective of the need to read this provision in conjunction with other fundamental Treaty provisions and precisely to clarify whether its scope is overarching throughout EU law at large in light of ideological controversies on the role of the market and intervention, this provision is intended to determine the economic orientation of a constitutional order that -being merely a framework norm -requires concretization in order to be applicable. In some situations, the Court refers to "principles" without having regard to a specific legal basis, such as the judicially driven "principle of state liability" that bears importance for the federal structure as well as for the efficacious enforcement of EU law and "rights" conferred to individuals according to the Van Gend en Loos parlance, see CJEU, Joined cases C-6/90 and C-9/90, Francovich and Others v Italy, 1991 E.C.R. I-5357, para 35; CJEU, Joined cases C-46/93 and C-48/93, Brasserie du Pecheur SA v Germany and Factortame III, 1996 E.C.R., I-1029, para 31; CJEU, Case C-224/01, Gerhard Köbler v. Austria, 2003 E.C.R. I-10239, paras 30 et seq. The Court therewith set up an inherently far-reaching yet unspecified instrument that it specified in subsequent cases. Another principle that the CJEU recognized is the principle prohibiting abusive practices, particularly important in tax law, company law, and the free movement of persons, see further CJEU, Case C-303/08, Baden-Württemberg v Bozkurt, nyr; CJEU, Case C-103/09, HMRC Pittsburgh Papers on the European Union pgheupapers.pitt.edu | Vol. 2 -August 2013 | 10.5195/PPEU.2013.7 that, there is widespread agreement that there is no sound analytical framework for general principles of EU law. 18 The following overview is intended to sketch the state of affairs with respect to the terminology employed in the Treaties, the case law, and selected pieces of secondary legislation. The objective at this stage of the paper is neither to provide for a complete chronological overview nor to address details with respect to the nature of general principles.
General Principles
Contrary which justifies the denomination "principle," may result from their high moral value in liberal democracies. They often seem to meet all three dimensions of generality mentioned previously; the indeterminacy and open-texture that denote the generality of the first type underpins many written and unwritten human rights. General principles also usually apply across various fields of law (i.e., they are general with respect to their scope of application). Furthermore, reliance on common elements in the laws of the Member States as the origin of the principles justifies the assumption of their generality in the third sense.
Terming unwritten fundamental rights "general principles" while at the same time providing for a written and now binding bill of rights that explicitly distinguishes between "rights," "freedoms," and "principles" (as indicated also in Article 6 (1) TEU) obviously does not foster clarity. 24 The distinction between rights and principles in the Charter suggests (without, however, determining which provisions incorporate rights and which ones are to be classified as principles) that "principles" within the meaning of the Charter have an even more indeterminate definition than regular "general principles" within the meaning of Article 6 (3) TEU and, as a consequence, cannot provide a basis for positive and enforceable claims. In other words, their justiciability is called into question. The underlying rationale of this distinction between rights and principles relates to the separation of powers, budget-related concerns, and ideological differences as to the reach and strength of social rights.
To date, the Court has recognized various general principles such as rights of defense in administrative proceedings in competition or anti-dumping law, 25 the general principle of human dignity, 26 or the right to effective judicial protection. 27 One of the most developed general principles is the equal treatment principle. The Court has mentioned the "general principle of equality which is one of the fundamental principles of Community law," 28 which it later termed the "general principle of equality and non-discrimination" 29 secondary legislation that expressly aims to "implement" the equal treatment principle omits references to its generality that the Court has unambiguously recognized. 34 Unless this reflects a legislative contingency, this move can be justified by arguing that secondary legislation indeed only covers a more limited scope. The overarching scope of the equal treatment principle as a precondition for the recognition of its generality of the second type as opposed to specific norms of limited scope was tested (and ultimately denied) in a recent company law case: in Audiolux, the Court refused to recognize a general principle of equal treatment of shareholders vis-à-vis their company as invoked by the parties to the national dispute. 35 This aspect has provoked heated debates with regard to the equality principle and its significance in horizontal relationships of various kinds and has shown that a careful definition of the generality of a given principle does matter.
General principles have also emerged in areas that are sometimes less obviously related to individual rights, although they do provide for typical instruments of private parties against public power in those areas. Well-established case law includes the "principle of proportionality which is 31 CJEU, Case C-555/07, Kücükdeveci v Swedex GmbH, nyr, para 21. one of the general principles of EU law" 36 (which was applied in the early days in particular in the area of market-regulation and staff cases and has since broadened in scope; Article 5 (1) TEU introduced into the Maastricht Treaty mentions merely one expression relating to legislative competence). Likewise and in particular in the area of market-regulation, the CJEU stated that a given practice "must still comply with the general principles of European Union law which include the principle of legal certainty," 37 which is at times not distinguished from the protection of legitimate expectations. 38 Both principles are diffuse yet fundamental from the perspective of the rule of law and refer primarily to relationships between private parties and public power.
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A provision of particular interest when it comes to the notion of principle and its generality in EU law is Article 340 (2) TFEU, which refers to the non-contractual liability of the EU that has been part of the Treaties ever since their adoption. The existence of this liability as such is stipulated by the TFEU, the conditions of which are governed by the "general principles common to the laws of the Member States" in this regard. Here, the TFEU displays a fundamental constitutional choice in favor of a duty of the EU to provide compensation for damages the conceptual indeterminacy of which requires the conditions of this common law on liability to be specified on the basis of the comparative method. In this context, the attribute of the generality denotes commonalities across national legal orders that inspire the details of the liability. This provision has inspired the evolution of state liability addressed to Member States 40 and the liability of the EU in the absence of fault.
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Sector-specific principles instead of general principles
More recently, principles gained attention also in what is traditionally referred to as "private law." Although the label of "public" as opposed to "private" law does not share the same significance in EU law that it enjoys in many national legal systems, the CJEU appears to deliberately avoid the term "general principles" in the context of private law (understood in a broad sense, including, for instance, labor relations) and instead favors different attributes that exhibit a certain hesitant attitude. To begin with, the notion of principle is reflected in the various drafts on the harmonization of private law in the EU without, however, employing the term "principle" in a consistent manner irrespective of the complete absence of the term "general principles of EU law." The drafts contain both very specific principles and more abstract ones. Like those proposals, the case law has shown great reluctance to extend the category of general principles to classic fields of contract and thus private law. In some recent cases, the narrower sector-specific classification of certain principles as "(general) principles of civil law" was adopted and apparently preferred to "general principles" of a broader scope. 43 A similar sector-specific approach was given preference by the Court in the context of labor relations when the Court stated that "the entitlement of every worker to paid annual leave must be regarded as a particularly important principle of European Union social law." 44 As mentioned previously, the CJEU expressly rejected the recognition of new general principles of EU law that would have extended the equal treatment principle to a horizontal setting in company law where specific legislation existed. 45 This case law has shown the CJEU's great reluctance to extend the category of general principles of EU law to fields of private law. Yet, it suggests that the attribute of generality is gaining contours within the meaning of scope-related generality, which is characterized by fairly high hurdles and still struggling to overcome the publicprivate distinction.
a general contract law on the basis of the EU consumer law acquis and finally 4) the "Principes directeurs du droit européen du contrat" which were developed by French academics as a supplement to the revised version of the PECL. The DCFR contains "principles, definitions and model rules. 
Conclusion
To summarize, various sorts of principles have emerged in EU law the significance of which in most instances extends beyond specific situations and to which fundamental significance for the EU legal system at large has been attached in one way or another.
As to the subject matter of these principles, it appears beyond doubt that the term "principle" in EU law is not confined to a particular category of substantive issues. Some accounts of principles in legal philosophy involve a particular and more limited notion of principle (such as the Dworkinian principles confined to the protection of individual rights and opposed to the collective public interest that Dworkin dubs "policies") whereas others conceived of principles in a broader sense with regard to their subject matter. 46 This requires particular caution with regard to a Dworkinian reading of principles in EU law given that Europe does not have the natural law tradition that underlies U.S. constitutional law and hence Dworkin's theory. In order to avoid terminological confusion, the term "principle" as it is employed here is not confined to the Dworkinian principles that denote individual rights as opposed to the collective public interest.
Beyond the situations in which generality is viewed as an inherent feature of principles, these principles may be attached the attribute referring to their general character. Their generality seems to require in the first place that they apply to the legal system as such and not only to specific sectors, although their origin in a common denominator across national laws also plays a significant role. With respect to their origin, some principles are genuinely connected to the EU such as the equal treatment principle whereas others have their origin in the national laws of the Member States and can be derived from more or less complete or selective comparative analyses in the light of the conception of the EU as a composite legal system. 47 It is remarkable that the Court is willing to use the term "general principles" beyond the few codified situations in the context of principles epitomizing the rule of law such as proportionality and legitimate expectations. The reason may be that those categories of principles seem to cause less resistance from a constitutional perspective because as a horizontal matter they do not bluntly conflict with the allocation of powers. 46 Dworkin distinguishes between rules (which apply in an all-or-nothing fashion), principles (as opposed to rules, defined as "a standard that is to be observed not because it will advance or secure an economic, political, or social situation deemed desirable, but because it is a requirement of justice or fairness or some other dimension of morality"), "policies" ("a kind of standard that sets out a goal to be reached, generally an improvement in some economic, political or social feature of the community…") and "other sorts of standards", cf. Dworkin, Taking Rights Seriously, 22-28. Broader notions of principles The Court prefers a different terminology or avoids the classification of "general principles" where the EU obviously lacks legislative competence and where ideological battles still require debates and settlement at the political level, as is the case in contract law and labor relations.
The vast majority of authors and Advocates General (AG) at the CJEU concede that the term "(general) principles" encompasses a variety of meanings that makes it difficult to elaborate a universally applicable concept that allows for context-independent classifications. 48 Nonetheless, it is submitted here that, as a starting point, principles are judge-made norms that often do not lead to immediate well-defined legal consequences. 49 Whether "general principles" now amounts to a term of art in EU law requires very careful consideration in the future in every individual case because this category of norms is being invoked increasingly as a powerful tool that can potentially prevail over other sources of law. The need for general principles decreases the more dense the body of written law in the EU legal system becomes.
Background information: two narratives of principles in legal philosophy and legal theory
On the need to bridge EU law and legal philosophy/legal theory
The former section did merely intend to exhibit-and not yet to explain-the terminological confusion with respect to a legal principle in EU law and its generality. In the present section however, it will be highlighted and finally also explained why the identified terminological confusion goes hand in hand with conceptual difficulties, borderline problems, overlaps, and inconsistencies as to the genesis, interpretation, and application of different sorts of principles. It seeks to illustrate that a vast part of the current confusion surrounding the term "principle" stems from the persisting absence of attempts to bridge jurisprudential accounts of principles with EU law. It is not aimed at offering a ready-made solution for a universally applicable concept of principle in EU law. Instead, the present section attempts to trace the current uncertainty and controversies in EU law to debates involving principles in legal philosophy that have to a large extent been engaged in previously. Particular attention will be dedicated to the genesis of legal principles, their functions, and the relationship between legal and extra-legal discourses. Motivated by the belief that general principles have and in many areas will retain an intrinsic value despite the increasing references to the EU Charter of Fundamental Rights or the adoption of more specific and straight-forward secondary legislation (in particular in equality law, for instance), 50 the following section will sketch 48 As it will be demonstrated later, we can find traces in EU law of what I shall dub an "aprioristic" principle that may be inspired by natural law approaches on the one hand and a principle inspired by legal positivist currents on the other. 52 This distinction does not flow from any novel theory. 53 During the second half of the 20th century, the category of principles has been the object of heated debates in legal philosophy and legal theory. 54 Principles have served as a welcomed tool in order to attack the theoretical framework of legal positivism, which had somewhat suggested the dissociation of the law from other social spheres such as morality or politics. Principles thus provided a means of overcoming the corset of legal positivism. The aim of these advancing legal principles was to provide a realistic account of adjudication instead of a legislation-focused and more static account of the law. Famously, Dworkin argued that principles (recall that he views them as individual rights as opposed to the collective public interest) underlie black-letter law and contribute to the enforcement of rights even in the absence of concrete rules (i.e., in situations not (entirely) covered by black-letter rules). 55 According to his theory, principles can only be identified by engaging in moral or political discussions about what principles should be invoked because they are considered appropriate and developed in the profession and the public over time and not by invoking Hart's rule of recognition. 56 Hence, the legal validity of principles depends on their content as deemed appropriate and not on a particular decision of a legislature or court, although Dworkin admits that they are often reflected in the latter. To date, this debate has lost some of its ferocity and rigor. Nonetheless, the debate serves as a starting point for determining two models of principle in In areas such as fundamental rights protection, natural law approaches may work, whereas in more technical areas of law, they might be misconceived. Especially in the area of private law, the interpretation of the emergence of principles as customs is very common.
53 It would be inappropriate to argue in the context of different sorts of principles in EU law that the ontological problems relating to principles are not comparable to earlier discourses because notably the legal positivist concepts have developed from and for a nation-state setting. Even though EU law is characterized by a peculiar multi-level governance and law enforcement structure, it is submitted here that the body of EU norms is not prevented per se from representing law based on ultimate authority originating in social fact understood in a hierarchical or heterarchical manner. 54 For other writings on (general) principles, e.g., Rudolf B. Schlesinger, "Research on the General Principles of Law the following section that were inspired by earlier debates but which do not necessarily entirely correspond to the views defended in those debates.
Two narratives of principle from a legal philosophy perspective
Two narratives of principle may serve as models that will at least partly be reflected in EU law. The starting point is the question of whether principles exist a priori, in other words, precede positive law temporally speaking (which may lead us into speculative spheres concerning their origin and justification) or whether they rather become valid law by (gradual) judicial or legislative recognition developed along the lines of positive law (to be on the "safer" side). Depending on which model is preferred, principles are found or discovered on the one hand or invented, recognized, or created on the other.
This basic distinction between pre-existing and ex post facto-created principles has an equal impact on the classification of materials influencing the content of the principles. In the first cases, they are merely illustrative bodies of evidence and confirmation for a pre-determined conclusion, whereas in the second, they are true sources of inspiration for the emerging principles.
In simple terms, different functions of principles can be distinguished from the outset. One may argue on the one hand that a priori principles are part of the law and underlie it; hence, they substantiate, justify, and legitimize the written law and even validate expansions of it. On the other hand, abstractions and generalizations are somewhat empirically inferred from more specific and notably positive sources of law. They systematize and structure existing as well as emerging legal materials.
The aprioristic principle
In the first case, the principle is an aprioristic element preceding the more concrete positive norms found in a gapless legal system. It may be conceived of as immanent within the customs of the society. This means that the legal validity of principles neither depends on judicial recognition nor on any other connection with positive law. This may at times not exclude the possibility that the determination of the exact content of principles will require a judicial decision. Due to the nonconclusiveness of legal principles upon the outcome of a respective case, this does not necessarily imply that principles can be directly invoked. They are a part of the law because of their content, which works best in ethical fields of law and less well in technical areas such as administrative law. The role of the judge is to ascertain the principles that are reflected in black-letter law or those that the judge considers existent and relevant when there is no law applicable to the case at hand. Institutional criteria never serve as a yardstick for the determination of whether the principles are indeed part of the law. This view does not seem to raise the well-known problems of judicial lawmaking (including the problem of its retroactive effect) and judicial activism. The discovery of principles and interpretation as such is necessarily "constructive" in a Dworkinian sense, which means that interpretation requires the judge to draw upon certain sets of values. The question of gaps and discretion does not appear because the "evaluative" exercise is made with respect to the choice and interpretation of the relevant principles and their reflection in black-letter law.
The version of principle inspired by legal positivism
It is not that legal positivism provides for a tailor-made concept of principle, but rather its major features may be relied upon to construe a concept of principle that remains as mindful as possible of legal positivist beliefs. Legal positivist ideas in their crudest form reflect the attempt to free the concept of law from morality as a pre-condition for its validity. Positivists do not deny that judges sometimes decide cases by reference to moral values. What they do deny is that judges necessarily have to make moral judgments in working out what the law is. According to narrow positivist theories, the binding and mandatory character of the act in question becomes part of the definition (i.e., the person framing the legal solution must be under a formal duty or feel obliged on the basis of a social rule to act in a particular way). Broader concepts include "may-sources" that do not imply a duty to apply certain norms, including, for example, arguments derived from the principle as permissive or persuasive arguments. 57 Positive law is considered an emanation of a formal constitutive act. The latter serves as a starting point and remains the crucial point of reference for the existence and application of a norm. Where principles do not a priori form part of the clearly identifiable sources of law and thus generally remain extra-legal phenomena, they may still be incorporated into the realm of the law by being connected to positive law. In the literature, the quest for a link between positive law and a legal principle is rather widespread. 58 There is disagreement, however, about how this link is to be shaped.
Legal principles can be inferred from several more specific norms within a given legal order or situated in "foreign" legal orders. More controversially, a principle can arguably also be deduced from the rationale of a single provision and the inherent telos or spirit of a statute. 59 The latter options show that it is not always easy to delineate and classify the elements from which the principles may be inferred or deduced and how their (in one way or another necessary) link to positive law is to be shaped. Narrow conceptions tend to require that the sources from which principles are inferred be legally binding. Broader concepts may include non-binding documents or the telos or spirit of a binding norm, which leads to a weaker link to positive law.
The most accepted linking methods include inductive techniques. 60 Inductive processes attributed to the realm of law are seen as requiring additional evaluative elements. 61 These evaluative elements are reflected in the determination of when a given idea should be elevated to a principle that enjoys a more general, overarching scope. Evaluative elements thus relate to the determination of similarities among several specific norms or among several norms situated in several legal orders as a precondition for the generality with respect to a particular criterion. Within the latter process, the new legal product may either extend the material scope (when inferred from several similar norms within the same legal order) or the geographic scope (when inferred from several foreign or comparative sources). 62 Hence, these two possible extensions make up the generality of a given norm as mentioned previously in opposition to its formerly more limited scope of application. This, according to adherents of inductive theories, clearly demonstrates that the generality of a principle in the sense of its extended scope needs to be separated from its potentially indeterminate, nonconclusive character.
Value judgments
To date, this classical debate on the role of principles in adjudication has lost some of its ferocity and rigour. Both camps-those who espouse a natural law or customs inspired emphasis on aprioristic and pre-political principles and their legal positivist counterparts-concede that adjudication is not mechanical law application and that legal reasoning based on the lex lata and the classical catalogue of sources of law is not sufficient to resolve contemporary disputes in light of the plurality of values and complex choices to be made. 63 This requires us to unveil the process through which extra-legal phenomena are incorporated into the law (i.e., their transformation into legal instruments), 64 which, at the same time, reflects the communication between legal and extralegal aspects in this process.
For those who believe judges simply discover pre-existing principles by engaging in interpretative activities that are a priori part of the law, the question of value judgments does not come up openly because value judgments remain hidden either behind legalistic deductive reasoning or behind the references to pre-existing universalism with respect to values and ideals. Any attempt to render this approach more transparent would undermine its very foundation, namely the aprioristic character of a principle whose ultimate premise is immune to the need of justification. This approach enables judges to a certain extent to evade their responsibilities to justify their choices or even to conceal contra legem decisions.
For legal positivists on the other side of the spectrum, the existence of discretion is a basis of judicial law-making, and the evaluative elements are situated here. Whereas this conclusion was often avoided by the early legal positivists, it was conceded by their successors towards the end of the 20th century. Modern positivists have argued that the gaps in the law are to be filled on the basis of the law-creating discretion conferred on the courts through a "genuine though interstitial lawmaking power," 65 which is deemed to be no more of a threat to democracy than the delegation of limited legislative powers to the executive in modern democracies. Principles confer power to the judges to develop and even extend the law to cover circumstances that are not, or at least not unambiguously, covered by mandatory rules.
Back to EU law: the question of the legal basis and the source-quality of (general) principles
What do these legal philosophical findings mean for the question of the allocation of legislative powers and the need for a legal basis in EU law? Needless to say, an extensive account of interpretation challenges the horizontal separation of powers within the EU and the vertical allocation of powers between the EU and its Member States. Many legal scholars have so far 63 66 which is often linked to the needs of the evolutionary sui generis nature of the EU. Yet, the situation seems more complex.
General principles are judicially driven and lack a written legal basis except the few instances laid down in the Treaties. The need for a legal basis as derived from the principle of conferral serves to determine the validity of an EU law act. The principle of conferral describes the empowerment of the EU to adopt acts in fields of law that would otherwise be reserved for the Member States, herewith dividing the powers between the EU and its Member States and ensuring that an act adopted at the EU level in the absence of an appropriate legal basis could be declared void ab initio. It is simplistic, however, to mobilize judicial activism rhetoric in situations in which the CJEU recognizes general principles without grounding them on a legal basis.
Institutional concepts that allocate powers do not fit into the merit-based mind-set of adherents of the aprioristic notion of principle. Instead of providing a justification for the recognition of principles, they dub the judicial activity "discovery" of allegedly pre-existing norms following from interpretation and thereby avoid the question of the limits of the judicial activity. Underlying this approach is the assumption that the legal system is already complete and provides answers for all emerging questions.
At the other end of the spectrum, legal positivist approaches may recognize the need for judicial law-making in concrete disputes flowing from gaps in the law and involving judicial discretion in one form or another, thereby leading to the creation of general principles that are not necessarily confined by the scope of the legislative powers of the EU. 67 The roots of the competence question lie in the objective to constitutionally anchor new legislation. Yet, general principles are not mentioned among the instruments laid down in Article 288 TFEU. It has been affirmed that the principles are laid down neither by empowering provisions nor by relevant secondary legislation.
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What remains though is their judicial recognition notwithstanding the possible codification of judicially recognized principles.
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In this context, there are two options: either a general principle is recognized as a source in its own right or the judicial precedent is recognized as a source of EU law. In the latter case, the question arises whether (general) principles are being incorporated and transformed into the existing law by one single judgment or by a whole chain of judgments.
One could argue that the question of whether general principles are sources of law in their own right even beyond the traditional canon does not require an answer if the judicial precedent that 66 Bengoetxea, Legal Reasoning in the European Court of Justice, 45; Tridimas, General Principles, 20; Herdegen, General includes the recognition of a given general principle constitutes a source of law. If one does not agree with that (e.g., because one argues that the judicial recognition is merely declaratory according to the aprioristic model of principle or because one refuses to acknowledge the source-quality of a judicial precedent in EU law), the general principle as such moves into the foreground.
According to a broad notion of a legal source as encompassing anything upon which courts base their arguments, one could affirm that general principles are sources of law in their own right.
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So far, commentators have relied on the label of a "distinct" category among the sources, 71 or referred to a category sui generis that stands "outside the formal sources of law" 72 in order to take due account of the need for sources beyond the traditional canon. Although there are good reasons for justifying the existence of general principles in EU law where the written law is silent, the following sections will underscore that this requires methodological rigor and a transparent approach to the teleology applied.
Traces of the two narratives of principles in the case law of the CJEU
The CJEU's case law offers examples for both dominant narratives concerning the emergence of general principles. Instead of attempting to give a thorough account of the case law on various general principles, 73 the following sections will consider the recognition (or the lack of recognition) of general principles in the area of individual rights, administrative, and procedural law principles as well as fairly recent cases in the field of labor, company, and tax law. They reflect the most characteristic cases with constitutional relevance without providing for a complete survey of the case law. With the divergent conceptions of general principles seen as two ends of a continuum, there is a clear preference in these more recent cases for positivistic approaches.
The discovery of an aprioristic principle
In some cases, the Court has preferred the path of discovery as laid out previously, meaning that it merely discovers allegedly pre-existing general principles. This holds true mainly for the early fundamental rights cases in which several EU fundamental rights were considered "enshrined" 74 in 70 Answering the question of the source quality in the affirmative, Toth, "Human Rights as General Principles of Law, in the or an "integral part" 75 of the general principles of European Community (EC) law that it likewise implicitly regarded as pre-existing and inherent in the law that the Court committed itself to observe. 76 In other words, the Court started from a double assumption, namely that general principles are inherent in the legal order beyond the codified word and that fundamental rights form an integral part thereof. Even before the first mention of the "general principles" in Stauder, the Court had made clear that national constitutional rights could not be invoked against EU law before the Court, 77 so the rationale of the discovery was rather a federal concern.
This approach suggests that the existence of the respective rights was pre-supposed (i.e., immune from the need for justification) whereas their exact shape seemed left for the Court to determine. Criticism and resistance concerning related ontological or methodological aspects have rarely emerged in the context of fundamental rights, possibly because of the functions of the respective principles that consisted of confining powers derived from EU law. Moreover, by adding Article 6 (3) TEU with the Treaty of Maastricht, the Member States created a legal basis at least for the category of general principles as fundamental rights as such in the Treaty. In other cases, the Court discovered principles that lacked the attribute of generality when it regarded as "inherent in the system of the Treaty" the existence of a "principle of state liability" for breaches of EU law.
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This approach was characteristic for some early cases but was gradually replaced by an approach that developed general principles on the basis of other sources, such as comparative studies or international treaties.
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The emphasis on the sources of inspiration of the general principle Whilst in the very early cases the recognition of general principles was based on ultimate premises that were by no means self-evident, the Court increasingly (albeit gradually) complemented the rather apodictic statements by references to the sources that inspired, shaped, and concretized the principles. This trend suggests that the Court preferred to ground its findings in some sources, although in the majority of the cases, those sources lacked binding force. On the one hand, a distinction is to be made between the reliance on national law or the European Convention on Human Rights (ECHR) that is stipulated by the has recourse to those sources without any basis in the Treaty. On the other, the binding 81 and nonbinding effect of the external sources is to be distinguished. The current section is devoted to general principles derived from sources that are formally speaking non-binding for the EU at large, whereas the next one will deal with legally binding sources that might contribute to the development of general principles (or fail to do so).
International law as source of inspiration and fundamental rights as a special case
As a general rule, the sources from which the Court draws inspiration in a broad and often unspecified manner include the national laws of the Member States, global and regional international treaties, and related acts (i.e., for the EU, formally speaking, non-binding sources).
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As another general rule, references have often remained selective or confined to the mention of key provisions in national law 83 and have included the unspecified recourse to the ECHR that often exclude the case law of the European Court of Human Rights (ECtHR). 84 Therefore, the Court for 81 E.g., the ECHR in case of accession of the EU or where EU law expressly refers to the applicability of national law.
82 CJEU, Case C-4/73, Nold, 1974 E.C.R. 491, para 13: "in safeguarding these rights, the court is bound to draw inspiration from constitutional traditions common to the member states, and it cannot therefore uphold measures which are incompatible with fundamental rights recognized and protected by the constitutions of those states . Similarly, international treaties for the protection of human rights on which the member states have collaborated or of which they are signatories, can supply guidelines which should be followed within the framework of community law." 1575, paras 18-22 (on the legal professional privilege, see also AG Warner in AM&S; in para 18 with regard to the confidentiality of communications between lawyers and their clients in competition proceedings, the Court ruled that the existing secondary legislation (which was not relevant for the applicant's claim in the case at hand) "do[es] not exclude the possibility of recognizing, subject to certain conditions, that certain business records are of a confidential nature. Community law, which derives from not only the economic but also the legal interpenetration of the member states, must take into account the principles and concepts common to the laws of those states concerning the observance of confidentiality, in particular, as regards certain communications between lawyer and client." Interestingly, three decades later, an extension of this principle was sought unavailingly on the basis of an apparent evolution in the national and European legal landscape (AKZO case).
On the basis of a very detailed analysis of the AG on the law and practice in nearly all Member States and the U.S. and legislative developments at the EU level, the Court refused to extend the protection of the communications to in-house lawyers because it considered the slight changes in the laws of the Member States in that direction not as uniform and a long time merely paid lip-service to the ECHR as enjoying special significance. References to other international agreements of regional or global scope have proved particularly difficult to apply not least because of the need to ascertain which Member States had signed the respective agreement and where it had entered into force. 85 Since the adoption of Opinion 2/94, 86 references to the ECHR have increased in quantitative terms and have gained significance in qualitative terms as to the level of protection. 87 Yet, in many cases, a plethora of often unspecified sources has remained at the basis of the recognition of a given general principle, which includes references to the unbinding Charter of Fundamental Rights since its proclamation in 2000 and before its entry into force in 2009. 88 In relation to the general principle of equal treatment, 89 a chain of cases from Mangold via Kücükdeveci to Römer suggests that a plurality of sources of inspiration underlying a given general principle may be rooted in the unexplored interplay among general principles, secondary legislation, and, in some cases, provisions of the Charter of Fundamental Rights. 90 Most recently, one can perceive a general trend according to which the CJEU assigns priority to the now binding Charter of Fundamental Rights and includes more substantiated references to the ECHR and its interpretation by the ECtHR as well as references to national law. 91 Although, formally speaking, the references to the ECHR via Article 6 (3) TEU or the Charter still lack binding force, it has become almost unjustifiable not to take those two instruments seriously, notwithstanding the option to consciously deviate from the ECHR for the sake of the autonomy of EU law. 92 There is a tendency towards convergence that aligns other sources such as general principles to the respective Charter provision; such alignment may then serve as an authoritative starting point for embarking on an in-depth analysis of the ECHR and its interpretation by the ECtHR. 93 General principles may lose significance where there is codified law on a given matter. They will retain an important role as unenumerated judicially driven creatures, however, where all other sources are silent. As the Court retains the freedom and flexibility to decide how to use the various materials available, a clear-cut distinction between legally binding and non-binding provisions has not yet been achieved.
Whereas comparative studies are time-consuming, the reliance on international treaties such as the ECHR and its interpretation by the ECtHR as a reflection of a common denominator is less so. Since the entry into force of the EU Charter of Fundamental Rights, full-fledged comparative analyses will most likely become less frequent in the area of fundamental rights. Especially since the entry into force of the Treaty of Lisbon, a nuanced picture requiring a separate treatment of fundamental rights and other general principles seems in order. This is essentially due to the frequent interaction of the general principles incorporating fundamental rights with other norms, which is not as common or relevant to other areas of EU law.
The role of national laws and the comparative method
In the absence of other, more readily available sources of inspiration, the national laws and legal traditions of the Member States serve as the basis from which to derive common European general principles. The early recognition of administrative law 94 and procedural law 95 principles (the latter often being at the same time fundamental rights) may serve as examples, whilst the recognition of those principles was at times justified by invoking the objective to avoid a denial of justice. 96 In other cases, the Court did not refer to them as "principles" but rather relied on their content as a part of the reasoning.
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Where general principles are inspired to a lesser degree by other EU law norms or international norms that already reflect a sort of common denominator, it becomes crucial to justify the recognition of general principles by reference to national law and the comparative method. In this context, it should be stressed that the soul of general principles is doubtlessly more complex at the supranational level, where the identification of ultimate authority of the law is more complex than at the national level. In addition, tensions between constitutional and, at the same time, often hierarchical accounts of the interplay between the national and the supranational level on the one hand and horizontal pluralistic accounts on the other inform the views on the nature of the EU and the source of its ultimate authority. 98 For reasons of conceptual and linguistic diversity and a strongly practitioner dominated scholarship, a well-elaborated EU legal method that includes a theory of adjudication that is able to conceptualize the use of national law for the purposes of constructing a common European legal order has yet to be shaped. This applies to the few codified instances of general principles and beyond.
For constitutional approaches that may be based on the Kelsenian "Grundnorm" situated in national or international law, 99 the national law that may inspire the recognition of principles at the EU level is not, strictly speaking, "foreign" authority but rather part of the same system.
For the legal pluralists on the other end of the spectrum, national sources are, formally speaking, foreign and non-binding, but foundational for the EU's legal order as a matter of fact. Although they argue in one way or another that authority is contested between the various levels of governance due to mutually conflicting claims of authority, the conflict may be less virulent in the context of general principles of EU law, given that EU law fails to provide for an obvious solution to the case at hand. In the case of the recognition of general principles at EU level, the EU level imposes the teleology upon the product derived from the national solutions; in other words, it guides the selection of the sources of inspiration of the EU law principle. In this case, legal pluralist 96 CJEU, Joined cases C-7/56, 3/57-7/57, Algera & Others v. Assembly, 1956 E.C.R. 39, 55 (on the revocability of approaches seem more inclined to respect divided allegiances and preferences in post-national societies 100 such as the EU as a starting point. In the context of the recognition of legal principles, pluralism as a heterarchical phenomenon has a strong analytical and empirical connotation. Yet, the normative component flows from the EU level itself. Pluralism as a basis for bottom-up creations of general principles no doubt enhances legitimacy in its dimension of input legitimacy. 101 However, radical pluralism is not appropriate where autonomous notions of EU law need to be created. Instead, a departure from domestic instruments and their mere co-existence is necessary in this context given that the goal of the EU law concepts is to coordinate and harmonize the underlying national systems. 102 Inferring legal principles from the solutions for which national laws provide requires a thorough comparative analysis and a convincing criterion for selecting and shaping the preferred solution. In principle, this requirement applies to public and private law alike given that EU law does not know such a distinction. The CJEU conceives of the recognition of principles as part and parcel of legal interpretation, 103 whilst others view it more specifically as a reflection of the "comparative method." 104 When no law exists to cover a given situation, the EU courts look to the national legal orders and ideally reveal what serves as their "toolbox" and method for selecting the most suitable solution for the EU legal system. Although the use of comparative analyses is not always visible, the comparative method underlies all cases due to each judge's different background so that the deliberations constitute a "living comparative law in action." 105 Beyond that, comparative studies can be found in the opinions of the Advocates General, in the comparative examinations from the Research and Documentation Service of the Court, the Commission as a party to the proceedings or an amicus curiae, or the Member States and others as parties or interveners. 106 As it eclectic judicial process." 107 The determination of a sufficient level of consensus and commonalities has not always been easy to predict because the Court does not consider it to be an arithmetic exercise. 108 Irrespective of that, the case law shows that as a matter of principle, this consensus is not a static concept. 109 In other words, the comparative materials are viewed as an école de vérité, 110 as a "laboratory" of ideas 111 or a collection of data 112 to be evaluated. The discursive potential of the comparative method is to be viewed against the backdrop of time, language, and budget constraints. The identification of the most suitable solution is a thorny exercise that may be based on a common denominator (floor-theory) or, more rarely, on the highest standards (ceiling-theory); in either case, the process is basically driven by the constitutional goals of the receiving system as such. The Court has stated explicitly in a very early case where the applicant in the national proceedings invoked national fundamental rights against the forfeiture of an export license that the "protection of such rights, whilst inspired by the constitutional traditions common to the Member States, must be ensured within the framework of the structure and objectives of the Community." 113 The least resistance from the Member States can be expected if the CJEU opts for the floortheory approach so that all Member States' legal solutions to a problem are, in theory, taken into account. Floor-theories respect the will of the respective majority at the national level. 114 Yet, even underneath. 115 Where a common denominator is not possible, deference to the national level seems to prevail, and autonomous concepts are at times rejected. 116 
The role of the constitutional goals of EU law
Accommodating the final product to the structure and the objectives of the EU raises three kinds of concerns: first, norms incorporating constitutional goals are frequently open-textured, or it is unclear whether they are legally binding and enforceable; second, there are several constitutional goals (today even more so than at the times of Internationale Handelsgesellschaft); and third, they may follow rationalities that differ from the ones that characterize the same subject matter in national law.
As to the first and second concerns: different general principles import different sorts of content into the EU legal system. This means that the choice of the sources of inspiration for the recognition of general principles and also the comparative analysis is guided by the overall teleology of the legal system. This is where and why the overall teleology of legal systems is particularly significant. By drawing from the preamble, the Treaty articles, or case law, the plurality of constitutional goals of the EU as displayed in Articles 2 and 3 TEU is reflected in the variety of substantive driving forces that underpin legal principles, which requires prioritization on a case-bycase basis. In the EU context, there is disagreement about the proper account of EU integration, which is also due to the rather cryptic fashion in which the Court approaches teleological interpretation. In earlier days, it was relatively easy to invoke the internal market goal as the prevailing purpose of the law and the Court's jurisprudence. 117 More recently, the complexity of the means-end relationship underlying the construction of the internal market and the increasing multiplicity of goals displaying several constitutional objectives as values in their own right, such as citizenship or social policy goals, 118 have obscured the identification of goals underlying the This has been only gradually and half-heartedly replaced by a full-fledged constitutional approach which, most recently, has lost acceptance in light of the ongoing crisis. This means that comparative approaches organized according to subject matters that are rooted in a nation state construction that covers any conceivable area of law may conceptually clash with the functional (economic) integration paradigm. The shaky soul of consumer law and labor law at the EU level has so far not only prevented the EU from expanding its legislative competence in those fields but also explains the Court's reluctance to recognize general principles of EU law in contract law or labor law.
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The recognition of general principles of EC/EU law, particularly in the area of administrative and procedural law, has served to strengthen the rule of law and rendered the existing EU law operable and enforceable, in favor of private parties. This may have led to a greater degree of transparency on the side of the Court acknowledging in a more or less outspoken fashion the need to identify and fill gaps. In other cases, the driving force underlying the recognition of (general) principles has served substantive constitutional goals such as securing integration, which was often reinforced by the effet-utile argument.
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In the very early cases on fundamental rights, one might be inclined to draw parallels to a Dworkinian rights approach as opposed to the reliance on the broader collective public interest or the overall EU integration goal as the driving forces behind the evolution of the general principles. Two caveats call for caution in this regard. On the one hand, the driving force behind the discovery of EU fundamental rights as one of the most important categories of general principles was the fear that Member States would use national fundamental rights as a yardstick to assess the legality of EU law-in other words, a federal issue. On the other hand, the concept of general principles in EU law has included from an early stage administrative and procedural law principles that are not necessarily linked to individual rights. Contrary to the earlier fundamental rights cases and the quite modest role of fundamental rights for the outcome of these cases, the more recent fundamental rights cases affirming the recognition of a prohibition of discrimination, such as Mangold and Kücükdeveci on grounds of age or Römer on grounds of sexual orientation, would fit better with a Dworkinian rights approach that is genuinely concerned with the role of the individual. Private law seems not yet ready to welcome general principles with their potentially far-reaching effects.
Compared to the very early fundamental rights cases, this section has demonstrated that the Court has become less concerned with the choice between aprioristic models and legal positivistic models of principle than with the justification of the recognition of a new principle as such, the display of its sources of inspiration, and with developing its substance. Until very recently, the exact link between multiple sources of inspiration, in particular the precise effect of the sources of inspiration, was hardly ever spelled out clearly. The following section shows that the Court increasingly prefers to be on the safe side within the meaning of best protecting its own legitimacy whenever possible.
Traces of the legal positivist model: the creation of and the refusal to create principles
In contrast to those cases that either display a "discovery" of general principles or focus on their formally non-binding sources of inspiration, legal positivism has left its traces in other cases in various ways.
One trace of legal positivism has been the implicit rejection of the concept that EU law represents a complete whole or a seamless web from the very instance of its inception. Instead, it is argued, there are gaps in the law and a need to fill them through law-making. This line of argument has not, however, been the rule and has only appeared openly in very few cases in such a transparent manner, mainly concerning the creation of administrative law 121 and procedural law 122 principles which was, at times, justified by invoking the need to avoid a denial of justice. 123 Compared to the aprioristic version of principle, this legal positivist-inspired approach enhances transparency but nonetheless would ideally require the Court to justify the identification of the gap and the need to fill it as well as to explain how to do so.
Positivistic traces have also been reflected where the Court has based the recognition of the precautionary principle as a general principle on the Treaty itself. In other words, the Court firmly anchored it in what the Member States have agreed on but nonetheless extended its scope beyond its sector-specific scope laid down in the Treaty.
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A very recent trend has been the adoption of a crude legal positivist approach in order to refuse the recognition of a general principle. 125 The Court refused to recognize a general principle of equal treatment of shareholders vis-à-vis their company and a general principle of fiscal neutrality as a reflection of the general equal treatment principle. 126 The Court did not follow the parties in the national proceedings that had invoked the existence of these "general principles." The Court did so essentially for two reasons that reflect part of the traditional legal positivist canon of arguments. First, according to the CJEU, such recognition could only have been derived from binding secondary law and not from non-binding soft law. In addition, the principles as invoked did not share the comprehensive and hence constitutional character of other general principles. With regard to the material from which a general principle can be derived or inferred, the underpinning argument of 121 E.g., CJEU, Joined cases C-7/56, 3/57-7/57, Algera and others v Common Assembly, 1956 E.C.R. 39, 55 with regard to the revocability of administrative acts. In those recent cases, the generality of a principle has evolved into the decisive criterion that requires a sufficiently comprehensive, overarching character as opposed to specific norms of limited scope. The Court appears to equate the generality with the constitutional character of a given principle. 127 The crucial argument in Audiolux-exhaustively laid out by AG Trstenjak-was the classical legal positivist proposition that the complex weighing of arguments in highly technical yet ideologically laden matters such as the question of the horizontal applicability of the equal treatment principle amounts to the very choice for the legislature.
Similarly, the Court expressly rejected the entitlement to a paid annual leave as a general principle à la Mangold/Kücükdeveci in the recent Dominguez case. Instead, it merely recognized the entitlement to paid annual leave as a sector-specific, a "particularly important principle of European Union social law from which there can be no derogations and whose implementation must be confined within the limits expressly laid down" by the relevant directives.
128 Ultimately, the Court employed the Directive 2003/88 on working time as the yardstick for reviewing national law. Surprisingly, it also avoided any reference to the Charter and hence a fully-fledged constitutional analysis, although this entitlement is mentioned in Article 31(2) of the Charter and the AG had extensively elaborated on this entitlement with regard to both its manifestation as a general principle of EU law and a fundamental right guaranteed in the Charter. This demonstrates that the Court clearly preferred the legislative act to any constitutional norm, which implies a clear preference for a lex specialis, the respect for the principle of conferral and ultimately safe solutions.
On the Court's way to legal positivism, mention should also be made of the fact that the CJEU denied the existence of a general principle in the framework of the confidentiality of communications between lawyers and their clients in competition proceedings or the extension of its scope as invoked by the parties to the (national) proceedings in the recent case Akzo. 129 In other, more recent instances, legal positivist arguments insisting on the separation of powers and the emphasis on classic sources of law have served as a shield against the recognition or extension of EU law in areas where a consensus at the political level seemed to be lacking.
Conclusion: The CJEU on its way to legal positivism
The foregoing overview constitutes an attempt to sketch how the account of legal principles inspired by legal positivism and the account of legal principles derived from merit-based aspects have left their traces in EU law. A closer look at the genesis of general principles in EU law reveals that their ontological features and related problems represent to a considerable extent old wine in new bottles. The CJEU's case law is highly eclectic with regard to the recognition of a (general) principle. The choices the Court has made have depended on a bundle of criteria such as subject matter, allocation of legislative competence, or expected acceptance. Yet, the more recent tendencies suggest that there is no longer a strict dichotomy between a seemingly natural lawinspired model of principle and the model of principle as a product of judicial discretion that dominates the debate. Instead, the justification of the principles' recognition with regard to their sources of inspiration and the method of their coming into being have come to the fore. To a certain extent, this understanding of general principles may be viewed as a third school that relies to a large extent on comparative or international materials as a laboratory between natural law and legal positivism.
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The Court has become more and more cautious about employing the apparent term of art of the "general principles" that could challenge the authority of the authors of primary law and the legislature in the context of secondary law. Instead, the Court clearly prefers reliance on the EU Charter of Fundamental Rights or secondary legislation. If and when the Court relies on principles, it still has to determine when a given principle enjoys a sufficient degree of generality denoting its comprehensive, overarching scope as opposed to a more specific one. On the one hand, where there is legislation, there may still be interaction between legislation and general principles. On the other hand, the existence of legislation increasingly serves as an argument a contrario to expressly or implicitly reject the existence of general principles or at least to employ less ambitious terminology. Hence, it is now not only the lack of legislative competence that prevents general principles from emerging but also the existence of codified norms in the area of fundamental rights or of more specific acts that increasingly seem to be given priority. In this context, general principles will retain an independent function where positive law is accidentally silent and also where the existing law is to be substantiated or where its central notions are to be elevated to a constitutional level.
